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Joſeph Bunker Leſſee of Frances) ” And William Cooke and Robert 
Bokenham, late Widow and\ Bokenham formerly Commander 
Reli of Captain William] yy of Her Majeſties Ship Auguſt, Defendants. 


Bokenham, no Dame Frances and Brother and Heir of the ſaid 
Bukingham, Wife of Sir + William Bokenham. "I'M 


Owen Buckingham. | 1 | 
| a In a Writ of Error brought to reverſe a Fuds- 
ment given in the Queen's-Bench for the Ve- 


fendant upon a ſpecial Verdict in Ejedment. 


The Defendant's C A S E. 


ILLIAM BOKEN HA M Husband of the ſaid Dame Frances, being Commander of the Grafton Man 
of War, and juſt bound to Sea, did upon that Occaſion, and to make a Diſpoſition of his Eſtate in caſe 
he ſhould loſe his Life in that Expedition, not knowing (as the Words of his Will are) how it might 
pleaſe God to deal with him, made his Will dated the Third of May 1692, wherein is contain'd a Deviſe 
to his Wife in theſe Words. I do hereby give, deviſe and bequeath unto my well-beloved Wife Frances Boken- 

ham, all ſuch Sum and Sums of Money as now is or hereafter ſhall grow due to me from their Majeities, for 

my own and Servants Service eit her by Sea or Land, as alſo all ſuchSum and Sums of Money, Lands, Tenements, Goods, Chattels and 
Eſtate whatſoever, wherewith at the Time of my Deceaſe I ſhall, be poſſeſſed or inveſted, or which ſhall then, or of right doth appert ain 
unto me. And I do hereby nominate and appoint her the ſaid Frances Bokenham my well-beloved Wife to be the whole and ſole Execu- 
trix of this my laſt Will and TeStament. f | 

NOTE, THE general Words of Gift are copy'd Verbatim by the Clerk of the Ship who drew the Will from a common printed 

The Words of the Will taken Form for Seamens Wills, then much in Uſe in the Fleet, and ſeem not to be incerted by the Deviſors Direction, or upon 

from « common printed Form, any View that he ever ſhould be Owner of theſe or any Lands, for it was near nine Years after the making of this 

hich ſee on the Back. Will, (viz.) 21ſt March 1700, that be having conſiderably improv'd his Eſtate purchaſed the Lands in Queſtion, + | 


34 May 1692. 
Will. © 


The — 1 ga about Two Hundred Pounds per Ann. and lying in Kerr, and of the Nature of Gavelkind. 


5 chas d. AF T E R his Death his Wife being conſcious the Inheritance of this Eſtate was never deſign'd for her, brings a Writ 
A Writ of Dower firſt of Dower againſt the Defendant, allowing thereby the Eſtate to be in the Defendant, and all her Pretence to be only her 
brought by Pame Frances. Dower in a Moyety during her Widowhood. N | 
Afterwards a Tirle ſet u BUT afterwards ſet up a Title to the Purchaſed Lands by this Will, and brought an Ejectment, wherein a ſpecial Verdict 

to the whole Eflate. was found, and upon that the preſent Judgment was given. | | 
Special Verdift. T H E Special Verdict finds the Will the Third of May 1692 as above, and that the Deviſor was not then ſeiz'd 
of thoſe or any other Lands, that Sir George Wheeler and others were ſeiz'd in Fee of the Lands in Queſtion, and by 
Leaſe and Releaſe of the 2oth and 21ſt of March 1700, convey'd the ſame to the ſaid William Bokenham and his Hciis, 
To the Uſe of him his Þeirs and Alfigns, that he afterwards dy'd, ſeiz'd of theſe Lands the 9th of November 1702, 
that the Lands are of the Nature of OavrikinÞ, and that the Cüſtem of Gavitk id fs that any Tennant eing. 
ſci3cd of theſe 'Lands in Fer, may deviſe the ſame by Will in Writing, that the Deviſor dy'd without Iſſue, aud 
| | the Defendant Robert Bokenham is his Brother and Heir. | | | 

be Cueſtion TH E ſingle Queſtion upon this Verdict is, whether the Lands that were purchas'd almoſt Nine Years after the 

ns a making the Will, can by Law paſs by this Will, there being no new ublicatign of it after the Purchaſe. | 

AND it is humbly hop'd they cannot by the Rules of Law paſs by this Will for theſe Reaſons amongſt others. 


I. IN Regard that it ſeems contrary to Reaſon, and is againſt the known Rules of the Common Law of Ergland, 
that a Man ſhould make any Conveyance or Diſpoſition of Land, which he hath not at the Time of making ſuch 
Conveyance or Diſpoſition. 


I. THAT the Statute 32 . V. which gives the Power of diſpoſing Lands by Will, enables only Perſons having 
Lands to make ſuch Diſpoſition thezeot, and gives no Power to Perſons not having Lands, to make a Diſpoſition of 
ſuch as they ſhall have. | e 


m. THAT the Cuſtom of Gavelkind is in Effect the ſame, being expreſly found in this ſpecial Verdict, to be that Ten- 
nants ſefzed of Lands may deviſe them by Will. 


IV. THAT therefore to ſupport a Will either upon the Statute or the Cuſtom, it is neceſſary to ſhew that the 
Deviſoz was ſeized of rhe Lands devifed, and being ſo ſefzed made his Will; And fo is the conſtant 
Courſe of Pleading, and not a Preſident otherwiſe; and this Will therefore cannot paſs theſe Lands, becauſe the Party 
was not ſeiz d thereof when he made it. N 8 


V. THAT the unanimous Opinion of all the Judges of the Court of 8 upon this Point in the preſent 
Caſe, is ſupported l given for the now Defendant in the Common Pleas, by the unanimous Opinion of 
that Court on a like ſpecial Verdict found upon the ſame Will, and both of 'em by a former Reſolution of all the 
Judges of England upon ſolemn Argument in the Exchequer- Chamber, 3oth Eliz. upon the ſame Point, in the Caſe 
of Butler and Baker, with other concurrent Judgments, and not one Judgment or Reſolution to the contrary. 


VI THAT this having been ſo ſolemnly ſetled, and fo long received as a Rule of Pꝛoperty, that a Man cannot make 

a Will of any Lands before he has a Title in 'em, to overthrow it now might be to overthrow the Titles of many 

Great, perhaps Noble Families, and would introduce infinite Confuſion, and a Diſtruſt of every other Point of 
Law how plain ſoever. | | | 9 


WHERE FO RE it is humbly hop'd their Lordſhips will affirm the judgment of the Court of Queen a- Bench in 
this Caſe, with ſuch Coſts as their Lord ſhips ſhall think ſuitable, to the great Vexation and Expence the Defendant has 
undergone in a Caſe ſo plain and ſo fully ſetled. ; 


NO ITE, The ſaid Dame Frances has had a Mit of Dower for theſe Lands, which ſhe dropt, a 
Bill in Chancery, which that Court has Diſmiſſed, Two Special Yerdias in two ſeveral - 
Courts upon this Point, in both which the Defendant has got Judgment, and he has been 
at above 500 J. Expence when he could very ill ſpare it, and when his Service in the Fleet 
: rendred him unable to attend Affairs of this ſort ; and he thinks this the more hard in his 
WE WB2othei's Widow, becauſe by this Will ſhe has the whole perſonal Eſtate, which ſhe has 
confeſs'd to be near 5000 J. and is really near 10000 /. beſides all her (w. Eſtate. 


7 Jekyll 
T. Parker. 
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